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I. BACKGROUND 
In 2013, the country seemed on the edge of a breakthrough 
for LGBTQ1 rights. In June of that year, nearly all LGBTQ 
respondents to a Pew Research Center survey reported that 
society had become more accepting of them in the prior ten years 
and would continue to become more accepting. 2 A survey of the 
general population also showed that the majority of Americans 
thought that homosexuality should be accepted by society and 
that same sex marriage should be legal.3 A vast majority of 
people were not only in favor of workplace protections for 
LGBTQ employees, they believed that those protections already 
existed.4 Important strides had been made to recognize same 
sex marriage,5 and a majority of Americans supported federal 
legislation to ban discrimination on the basis of sexual 
orientation and gender identity in employment. 6 A number of 
courts and the EEOC had even held that Title VII prohibited 
discrimination on the basis of gender identity.7 Finally, over 
90% of the largest companies in the U.S. represented that they 
1. LGBTQ stands for lesbian, gay, bisexual, transgender, and queer. There are 
other letters that stand for different kinds of sexual and gender identities that are 
often added to this acronym to try to provide one label for people of all genders and 
sexual orientations. I have deliberately limited the focus of this article to those 
groups who have been specifically the focus of legislation. 
2. PEW RES. CTR., A Survey of LGBT Americans: Attitudes, Experiences and 
Values in Changing Times, 1 (Jun. 13, 2013), http://assets.pewresearch.org/wp-
content/uploads/sites/3/20l3/06/SDT_LGBT-Americans_06-2013.pdf [https://perma. 
cc/X44D-YVCZ] [hereinafter A Survey of LGBT Americans]. At the same time, 
however, only 19% said that there was a lot of social acceptance, 59% said there was 
some, and 21% said there was little to no acceptance ofLGBT people. Id. at 6-7. 
3. PEW RES. CTR., In Gay Marriage Debate, Both Supporters and Opponents 
See Legal Recognition as 'Inevitable' 1 (June 6, 2013), http://assets. 
pewresearch.org/wp-content/uploads/sites/5/legacy-pdf/06-06-13%20LGBT%20 
General%20Public%20Release.pdf [https://perma.cc/MFT9-4VDD] [hereinafter In 
Gay Marriage Debatet 
4. A Survey of LGBT Americans, supra note 2, at 59. 
5. U.S. v. Windsor, 570 U.S. 744, 775 (2013) (striking down the Defense of 
Marriage Act as unconstitutional); Hollingsworth v. Perry, 570 U.S. 693, 714-15 
(2013) (declining on standing grounds to review a district court ruling that a same 
sex marriage ban was unconstitutional). ' 
6. THE WILLIAMS INST., Infographic: U.S. House of Representatives and ENDA 
(Nov. 19, 2013), https://williamsinstitute.law.ucla.edu/press/press-releases/u-s-house-
and-enda/ [https://perma.cc/NPW5-PCQQ]. 
7. In 2012, the EEOC held that discrimination against an individual because 
that person is transgender (also known as gender identity discrimination) is 
discrimination because of sex and therefore is prohibited under Title VII. Macy v. 
Attorney General, EEOC Appeal No. 0120120821 (Apr. 20, 2012). 
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did not discriminate on the basis of sexual orientation and 80% 
represented that they did not discriminate on the basis of gender 
identity.a 
With this background, federal employment discrimination 
protection for LGBTQ workers seemed just over the horizon 
when the U.S. Senate voted to pass the Employment Non-
Discrimination Act (ENDA) on November 7, 2013.9 ENDA would 
prohibit discrimination on the basis of sexual orientation and 
gender identity, and some version of the bill had been introduced 
in Congress nearly every year between 1994 and 2013. 10 The 
ENDA had passed the House before, in 2007, 11 and the majority 
of Americans supported it. 12 But the 2010 midterm elections 
had significantly shifted the balance of power away from 
representatives who supported the legislation; John Boehner, 
the Speaker of the House refused to bring the measure to the 
House floor for a vote.13 
A major factor in resistance to LGBTQ rights was religion. 
Those who thought society should disapprove of homosexuality 
8. New Study Finds 50% Increase in Number of Top Federal Contractors with 
Gender Identity Non-Discrimination Policies since 2011, THE WILLIAMS INST. (Apr. 
29, 2013), https://williamsinstitute.law.ucla.edu/press/press-releases/press-release-
29-apr-2013/ [https://perma.cc/22BB-RZLE]; see also S. Rep. No. 113-105, at 19-20 
(Sept. 12, 2013) (listing a page full of companies that supported antidiscrimination 
protection for sexual orientation and gender identity). Smaller employers also 
supported legislation, and in fact the vast majority believed they were already 
prohibited from discriminating on the basis of sexual orientation or gender identity. 
Id. at 20. 
9. The Employment Non-discrimination Act of 2013, S. 815, 113th Cong., 
(2013). 
10. Suzanne B. Goldberg et al., Chapter 19: The Employment Non-
Discrimination Act: Its Scope, History, and Prospects, in GENDER IDENTITY AND 
SEXUAL ORIENTATION DISCRIMINATION IN THE WORKPLACE 1, 8-9, 27 (Christine M. 
Duffy & Denise M. Vixconti ed., Bloomberg BNA 2014). ENDA was not always 
gender identity inclusive. Id. Some version of employment discrimination protection 
for lesbian, gay, and bisexual employees was presented from 1974 through 1992, but 
the legislation rarely made it out of subcommittees. Id. at 19, 33. 
11. Andrew Gelman, Polls say ENDA has Majority Support in Every 
Congressional District, WASH. POST (Nov. 20, 2013), 
https://www.washingtonpost.com/news/monkey-cage/wp/2013/l l/20/polls-say-enda-
has-majority-support-in-every-congressional-district/?utm_term=.3fl 30d38bb0d. 
12. See id. 
13. Lauren Fox, House Leaders Still Oppose ENDA· Republicans who Support 
ENDA Urge Leaders in the House to Act, U.S. NEWS & WORD REP. (June 16, 2014), 
https://www.usnews.com/news/articles/2014/06/16/gop-house-leaders-still-oppose-
enda-despite-obama-action [https://perma.cc/RHK5-78C9]. Boehner argued that the 
legislation was not necessary. 
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also said that their religion condemns it. 14 As a result of 
solicitousness to these kinds of religious views, from the start 
ENDA contained exemptions similar to but broader than those 
that Title VII contained: where Title VII exempted religious 
organizations from the provisions of Title VII prohibiting 
discrimination on the basis of religion, 15 ENDA completely 
exempted religious organizations from coverage. 16 This 
compromise was viewed by those who supported the bill as 
appropriately balanced, protective of LGBTQ rights and 
religious rights, 17 and a compromise essential to the bill's 
passage. 18 In fact, a group of fifty religious organizations, the 
Leadership Conference on Civil and Human Rights, wrote to the 
Senate Committee on Health, Education, Labor, and Pensions 
that discrimination against LGBTQ workers should not be 
allowed and any claims that ENDA harms religious liberty are 
misplaced.19 ENDA broadly exempts from its scope houses of 
worship as well as religiously affiliated organizations.20 This 
exemption, which covers the same religious organizations 
already exempted from the religious discrimination provisions of 
Title VII of the Civil Rights Act of 1964, should ensure that 
religious freedom concerns don't hinder the passage of this 
14. In Gay Marriage Debate, supra note 3, at 20. 
15. 42 U.S.C. §§ 2000e-l(a), (g) (2012); see also id. § 2000e-2(e) (allowing religion 
to be a bona fide occupational qualification where religion is reasonably necessary to 
the operation of that business, and allowing religious educational institutions to hire 
people of particular religions if the curriculum is designed to propagate that 
religion). 
16. The Employment Non-discrimination Act of 1944, S. 2238, 103d Cong. §§ 7, 
18 (1994) (exempting religious organizations, but not their for-profit activities, and 
defining religious organization to include a religious corporation, association or 
society, or an educational institution that is controlled, managed, owned, or 
supported by a religious entity, or whose curriculum is devoted to propagating a 
particular religion). 
17. The Employment Non-discrimination Act of 2013, S. Rep. No. 113-105, 
113th Cong. §§ 8-9 (1st Sess. 2013-14) (noting that the Act would apply to 
organizations that weren't primarily religious in character even if some employees or 
managers were and that objections to forcing those whose religion dictates that 
homosexuality is wrong to hire or work with LGBT workers were the same kinds of 
objections made by earlier opponents of other civil rights legislation). 
18. Crosby Burns & Jeff Krehley, The Freedom to Work, the Freedom to Worship 
4-5 (Jun. 11, 2012) https://cdn.americanprogress.org/wp-
contentJuploads/issues/2012/06/pdf/enda_final.pdf [https://perma.cc/VM9L-NCLX]. 
19. THE LEADERSHIP CONF., LCCR Letter to the House Regarding ENDA (July 
1 7, 2001), https:/ /civilrigh ts.org/lccr-letter-to-the-house-regarding-enda/ 
[https://perma.cc/RG E5-UKLA]. 
20. Burns & Krehley, supra note 18, at 3. 




Congressional gridlock aside, ENDA was doomed. Just 
when it seemed that compromise had been reached on the issue 
in principle, it fell apart. 22 By 2013, with growing public support 
for LGBTQ rights, activists began criticizing that exemption as 
too broad.23 Conservative legislators and activists maintained 
that the exemption was in fact too narrow because it disregarded 
the religious beliefs of employers who did not fit the definition of 
a religious organization.24 To address these conservative 
concerns, an additional purpose was added to the legislation, 
clarifying that the Act was designed "to reinforce the Nation's 
commitment to fairness and equal opportunity in the workplace 
consistent with the fundamental right of religious freedom."25 In 
addition, the exemption section clarified that, 
[a] religious employer's exemption under this section 
shall not result in any action by a Federal agency, or 
any State or local agency that receives Federal 
funding or financial assistance, to penalize or 
withhold licenses, permits, certifications, 
accreditation, contracts, grants, guarantees, tax-
exempt status, or any benefits or exemptions from 
that employer, or to prohibit the employer's 
participation in programs or activities sponsored by 
that Federal, State, or local agency.2s 
Liberal supporters added that "[n]othing in this subsection 
shall be construed to invalidate any other Federal, State, or local 
law (including a regulation) that otherwise applies to a religious 
employer exempt under this section."27 These additions were not 
enough to get a vote in the House, and when the Supreme Court 
21. Burns & Krehley, supra note 18, at 4. 
22. Goldberg, supra note 10, at 43-44, 48. 
23. Goldberg, supra note 10, at 33, 43-45. 
24. Burns & Krehley, supra note 18, at 5. 
25. The Employment Non-discrimination Act of 2013, S. 815, 113th Cong., § 2(4) 
(as passed by Senate, Nov. 7, 2013). 
26. Id. at§ 6(b). 
27. Id. 
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issued its decision in Hobby Lobby v. Burwell, 28 most LGBTQ 
organizations withdrew their support for ENDA entirely. 29 
In Hobby Lobby, a closely held, for-profit corporation that 
operated about five hundred craft stores and employed about 
thirteen thousand workers objected to having to provide 
insurance coverage for certain contraceptive medication, as 
required by the Affordable Care Act and Health and Human 
Services regulations. 30 The Supreme Court held that the 
corporation was a "person" protected by the Religious Freedom 
Restoration Act (RFRA) and that its religious beliefs were 
substantially burdened by the contraceptive mandate. 31 The 
Court assumed that the government's interest in ensuring cost-
free access to contraceptive medication and devices was 
compelling, but found that the mandate was not the least 
restrictive means of serving that interest.32 
The Court's decision in Hobby Lobby was a sharp split with 
the constitutional rule established by Employment Division v. 
Smith,33 in which the Court had held, essentially, that there was 
no religious right to be free from compliance with generally 
applicable law. 34 The RFRA was an attempt to limit Smith, to 
be sure,35 but the Court had struck down the original act on the 
ground that Congress had usurped judicial power.36 Together 
Smith and City of Boerne v. Flores, seemed to suggest a 
skepticism towards exempting people from legal obligations 
based on their religious practices.37 Thus, Hobby Lobby was 
especially troubling for advocates of ENDA because it signaled 
that the Court was sympathetic to the efforts of conservatives to 
carve out exemptions for their beliefs in situations that harmed 
28. 134 S. Ct. 2751 (2014). 
29. Ed O'Keefe, Gay Rights Groups Withdraw Support of ENDA After Hobby 




30. Hobby Lobby, 134 S. Ct. at 2765-66. 
31. Id. at 2775-76. 
32. Id. at 2779-80. 
33. 494 U.S. 872 (1990). 
34. Id. at 890. 
35. 42 U.S.C. §§ 2000bb(a), 2000bb(b) (2012) (citing Employment Div., Dep't. of 
Human Res. of Or. v. Smith, 494 U.S. 872 (2015) and purporting to restore prior 
Supreme Court case law). 
36. City of Boerne v. P.F. Flores, 521 U.S. 507, 536 (1997). 
37. City of Boerne, 521 U.S. at 536; Smith, 494 U.S. at 876-78. 
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members of minority groups.38 This concern was assuaged a bit 
when President Obama signed an executive order not long after 
the decision in Hobby Lobby, mandating that federal contractors 
not discriminate on the basis of sexual orientation or gender 
identity.39 There was no broad religious organization exemption 
in that executive order.40 
This drift between sex and gender equality activists on one 
side and religious conservatives on the other, evident in 2013, 
has only widened as the Executive Branch explicitly extended 
anti-discrimination protections to LGBTQ employees of federal 
contractors.41 Courts and agencies began interpreting "sex" in 
anti-discrimination statutes to include sexual orientation and 
gender identity,42 while conservative activists have argued for 
carve-outs for larger groups in more situations.43 In addition to 
focusing on reproductive health issues, they have resisted legal 
protection of LGBTQ rights as an imposition on rights of 
religious freedom. 44 Basically, anywhere that limits on 
discrimination on the basis of sex, sexual orientation, or gender 
identity have been asserted, conservative activists have 
complained of infringements on religious freedom. 45 Much of the 
public lobbying for these carve-outs has come in the context of 
38. Burwell v. Hobby Lobby Stores, 134 S. Ct. 2751, 2759 (2014). 
39. Exec. Order No. 13,672, 3 C.F.R. 217, 282 (2015). 
40. See id. 
41. See O'Keefe, supra note 29. 
42. E.g., Hively v. Ivy Tech Cmty Coll. of Ind., 830 F.3d 698, 703-08 (7th Cir. 
2016) (en bane) (holding that sexual orientation discrimination is sex discrimination); 
Finkle v. Howard Cty., 12 F. Supp. 3d 780, 788 (D. Md. 2014) (holding that 
transgender individuals "by definition• do not conform to gender stereotypes" so that 
discrimination based on their trans status is sex discrimination); Schroer v. 
Billington, 577 F. Supp. 2d 293, 306 (D.D.C. 2008) (denying a motion to dismiss 
under Title VII for an applicant discriminated against for undergoing a gender 
transition); Baldwin v. Dep't of Transp., EEOC Appeal No. 0120133080, n.4 (July 15, 
2015) (holding in a federal sector case that sexual orientation discrimination was sex 
discrimination); Macy v. Attorney General, EEOC Appeal No. 0120120821, 3 (Apr. 
20, 2012) (holding in a federal sector case that gender identity discrimination was 
sex discrimination). 
43. Hively, 830 F.3d at 699-700. 
44. Amelia Thomson-DeVeaux, The Christian Right Has a New Strategy On Gay 
Marriage, FIVETHIRTYEIGHT (Dec. 5, 2017), https://fivethirtyeight.com/features/the-
christian -right-has-a-new-strategy-on-gay-marriage/ [h ttps://perma.cc/E4 VV-A Y7S]. 
45. Ryan Anderson, How to Think About Sexual Orientation and Gender 
Identity (SOGI) Policies and Religious Freedom, THE HERITAGE FOUND. (Feb. 13, 
2017), https://www.heritage.org/marriage-and-family/reportlhow-think-about-sexual-
orientation-and-gender-identity-sogi-policies-and? _ga= 1.14 7 8827 51. 978096296.1469 
561112 [https://perma.cc/27YE-Q3T9]. 
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perceived attacks on Christianity,46 the religion nearly three-
quarters of Americans identify as belonging to. 47 These carve-
outs could effectively roll back those recently gained legal 
protections, leaving LGBTQ workers in no better position that 
before those protections existed. 
Ill. THE NEW FRAMING: NOT ALLOWING THE RELIGIOUS TO 
DISCRIMINATE IS DISCRIMINATION 
It was tempting to think that the Supreme Court's decision 
in Obergefell v. Hodges48 that the right to same sex marriage 
was constitutionally protected ended that particular fight. 49 But 
it has become clear that marriage protection was just one step in 
a broader push for equality, and even just one step on the way to 
protection of LGBTQ relationships. The evidence of this is the 
wave of legislation introduced at the state and federal level and 
the uptick of litigation challenging antidiscrimination law on 
religious freedom grounds.5° This sustained effort has the 
potential to severely blunt the effects of efforts to protect civil 
46. See, e.g., Exec. Order No. 13,798, 3 C.F.R. 231, 346 (2018) (entitled as 
promoting free speech and religious liberty and ordering executive departments to 
consider various ways to limit enforcement of federal law related to tax exempt 
status of churches or pastors who engage in political speech and to objections to the 
contraceptive mandate); Emma Green, How Will the U.S. Supreme Court's Same-
Sex-Marriage Decision Affect Religious Liberty?, THE ATLANTIC (Jun. 26, 2015), 
https://www.theatlantic.com/politics/archive/2015/06/how-will-the-us-supreme-courts 
-same-sex-marriage-decision-affect-religious-liberty/396986/ [hhtps://perma.cc/D9RX-
FSM8] (quoting Russell Moore, Southern Baptist Convention Ethics and Religious 
Liberty Commission: 'We need to be the people who know how to articulate a 
Christian vision of sexuality that will be increasingly counter-cultural from this point 
on"); Robert Pear & Jeremy Peters, Trump Gives Health Workers New Religious 
Liberty Protections, N.Y. TIMES (Jan. 18, 2018) https://www.nytimes.com 
/2018/01/18/us/health-care-office-abortion-contraception.html 
[https://perma.ccJDU64-A3HX] (quoting the President as saying that the creation of a 
civil rights unit at HHS to protect religious conscience rights would mean that 
"religious people would no longer be 'bullied by the federal government because of 
their religious beliefs"'). 
47. Frank Newport, In U.S. 77% Identify as Christian, GALLUP (Dec. 24, 2012), 
http://news.gallup.com/poll/159548/identify-christian.aspx [https://perma.cd8CDV-
RGVX]. 
48. 135 S. Ct. 2584 (2015). 
49. Id. at 2607. 
50. Lydia DePillis, Everything You Need to Know About the Employment Non-
Discrimination Act (ENDA), THE WASH. POST (Nov. 5, 2013), 
https://www.washingtonpost.com/news/the-fix/wp/2013/11/04/what-is-the-
em ployment-non -discrimination-act-enda/?u tm_term=. 9f629e9b90e2 
[https://perma.cd72GJ-TFRW]. 
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rights based on sex, sexual orientation, and gender identity.51 
This framing of government protections of the civil rights of 
one group as discrimination against another creates a seemingly 
intractable problem, at least when the groups might be of equal 
social, economic, and political power. But that's not the case 
where one group represents the kind of historically and 
numerically disadvantaged minority we think of when we 
consider the foundations of equal protection law, and the other 
group represents the historically empowered majority of people 
in the U.S. 52 In that situation, the majority group seems to be 
requesting license to discriminate in the guise of civil rights 
protection-a sort of playground, "no you are" or "I know you are, 
but what am I" response to allegations of discrimination. The 
framing is even more troubling, however because it sets the 
issue in a hierarchy of rights, with the rights held by the 
majority group as the more important right. 
The First Amendment, and religious freedom, are so central 
to our national sense of identity, that raising that issue 
automatically validates the claim made in its name. As I tell my 
students in federal courts when they ask why the First 
Amendment cases seem to come out differently than cases 
involving other rights, it's number one for a reason. By 
weighting the right on their side of the clash, advocates are able 
to hide their number. Equal protection concepts are based on 
the notion that courts need to enforce constitutional limits to 
protect political and social minorities from dominatio1i by the 
majority. Focusing on the weight of the right hides the pro-
majoritarian effect that the religious freedom assertion has. 
Resistance in the name of religious freedom has generally 
focused on three main concerns: (I) having to provide 
reproductive health services or participate in the legal steps of 
civil marriage; (2) having to comply with antidiscrimination laws 
(in education, housing, employment, provision of public services, 
and public accommodations); and (3) maintaining tax exempt 
51. The best-known anti-LGBTQ legislation is North Carolina's HB2, later 
repealed in part, that created rules for single sex occupancy bathroom and locker 
rooms, clearly targeted at transgender people, but which also essentially revoked 
North Carolina's employment discrimination statute in an effort to prevent cities 
from prohibiting discrimination on the basis of sexual orientation and gender 
identity. 2016 N.C. Sess. Laws 13. That statute is not included in this discussion 
because while it was effort to limit LGBTQI rights, it was not grounded in religious 
freedom. 
52. U.S. v. Carolene Products Co., 304 U.S. 144, 154 n.4 (1938). 
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status, funding, licensure, or accreditation.53 These latter two 
are intertwined; an entity might lose its tax exemption or other 
status if it discriminates widely.54 A description of some of these 
efforts will illustrate these categories and the concerns they 
raise. 
Conscience laws that allow health care providers, health 
care institutions, pharmacists, and pharmacies to refuse to 
provide abortion, sterilization, or contraceptive services--or 
training or information to patients about them-have been a 
feature of state and federal law for some time. 55 Expanding 
them, the Trump Administration recently created a civil rights 
unit within the Department of Health and Human Services 
(HHS), the Conscience and Religious Freedom Division, to 
oversee complaints of infringements on rights of conscience.56 It 
also proposed a rule giving that division broad authority over 
conscience exemptions, even those enacted but not given to any 
agency to implement. 57 The HHS has further sought comments 
about whether it ought to enforce disparate impact 
discrimination under these provisions.58 These kinds of 
conscience protections limit women's access to life and health 
preserving reproductive care, 59 but they also may allow 
providers to refuse to provide any healthcare services to LGBTQ 
patients.60 
53. Laurie Goodstein and Adam Liptak, Schools Fear Marriage Ruling Could 
End Tax Exemptions, N.Y. TIMES (Jun. 25, 2015), https://www.nytimes.com 
/2015/0G/25/us/schools-rea1•- impact-of-gav-n1arriage-ruling-on-tox-status.html 
[https://perma.cdQ6A3-97ZN]. · 
54. See id.; City of Boerne v. Flores, 521 U.S. 507, 526 (1997); Bob Jones Univ. 
v. Goldsboro Christian Sch., Inc., 461 U.S. 574, 605 (1983) (upholding IRS decision to 
revoke tax exempt status for school that had racially discriminatory policy). 
55. E.g., 42 U.S.C. § 300a-7 (2012) (enacted in 1973 and allowing health care 
organizations that receive federal funds to opt out of the obligation to provide 
abortion or sterilization services on religious or moral grounds); id. § 238n (allowing 
an opt-out of training); Refusing to Provide Health Services, GUTTMACHER INST. (Apr. 
1, 2018), https://www.guttmacher.org/state-policy/explore/refusing-provide-health-
services [https://perma.cc/W4RP-LNNW] (summarizing state laws). 
56. Pear & Peters, supra note 46. 
57. Protecting Statutory Conscience Rights in Health Care; Delegations of 
Authority, 83 Fed. Reg. 3880, 3891-95 (Jan. 26, 2018) (to be codified at 45 C.F.R. 88). 
58. Id. at 3893. 
59. Elizabeth B. Deutsch, Expanding Conscience, Shrinking Care: The Crisis in 
Access to Reproductive Care and the Affordable Care Act's Nondiscrimination 
Mandate, 124 YALE L.J. 2202, 2476 (2015) (describing the way that conscience 
objections were becoming more prevalent in the market for health care and the harm 
they can do). 
60. See Pear & Peters, supra note 46 (summarizing the concerns). 
2018] GENDER/ RELIGION DIVIDE 207 
Legislative attempts • in the other two categories have 
tended to be lumped together in bills framed mostly in the 
context of same sex marriage, with some also focused on access 
to sex-segregated bathrooms or locker facilities. 61 For example, 
at the state level, Missouri proposed a ballot initiative to amend 
the state constitution to prohibit penalties on religious 
organizations, clergy, or religious leaders for refusing to 
solemnize same sex marriages. 62 It also would have prohibited 
any penalty against a person who declined to participate in or 
provide goods or services for a same sex wedding or reception, 
specifically identifying photographers and florists as protected. 63 
After Republicans ended a thirty-nine hour filibuster of the joint 
resolution,64 it was approved by the state senate,65 but not 
passed by the house. 66 
At the federal level, within about six weeks after the 
Supreme Court's decision in Obergefell, Raul Labrador (R-Idaho) 
and fifty-seven co-sponsors introduced the First Amendment 
Defense Act (FADA) in the House of Representatives.67 That 
same day, Mike Lee (R-Utah) and eighteen co-sponsors 
introduced the bill in the Senate.68 The FADA would have 
prevented any federal penalty to be imposed on a person because 
that person ''believes ... or acts in accordance with a religious 
61. H.R.J. 5275, 114th Cong. (2016). 
62. Erik Ortiz, Missouri State Senators End Marathon Filibuster Over 'Religwus 
Freedom' Bill, NBC NEWS (Mar. 9, 2016), https://www.nbcnews.com/politics/politics-
news/missouri-senators-marathon -filibuster-over-gay-discrimination• bill-n534 7 51 
[https://perma.cc/W26S-MPVE]. 
63. H.R.J. 5275, 114th Cong. (2016). 
64. Jack Suntrup and Kurt Erickson, Republicans End Democrat-Led Filibuster 
of Same-Sex Marriage Bill in Missouri Senate, ST. Lams POST DISPATCH (Mar. 9, 
2016), http://www.stltoday.com/news/locaVgovt-and-politics/republicans-end-demo 
crat-led-fiJibuster-of-same-sex -marriage-bilVarticle_dc40dd 44-0ef2-5 764-bS 1 7 -
5919b4d3a422.html [https://perma.cc/A494-ZUM5]. 
65. Austin Huguelet & Richard Perez-Pena, Missouri Senate Approves Bill 
Protecting Foes of Gay Marriage, N.Y. TIMES, (Mar. 9, 2016), 
https://www.nytimes.com/2016/03/10/us/missouri-senate-approves-bill-protecting-
opponents-of-same-sex-marriage.html [https://perma.cc/NFN4-6TX6]; Suntrup & 
Erickson, supra note 64. 
66. Marshall Griffin, SJR 39, 'Religious Shield' Proposal, Defeated in Missouri 
House Committee, ST. LOUIS PUB. RADIO (Apr. 27, 2016), http://news.st1public 
radio.org/post/sjr-39-religious-shield-proposal-defeated-missouri-house-
committee#strearn/0 [https://perma.cc/F3Q3-KZHZ]. 
67. H.R. 2802, 114th Cong. (1st Sess. 2015). Another 115 representatives joined 
as co-sponsors after introduction of the bill. All but one of the co-sponsors, Daniel 
Lipinski (Illinois) were Republicans. 
68. S. 1598, 114th Cong. (1st Sess. 2015). Nineteen additional senators joined 
as co-sponsors after the bill's introduction. 
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belief or moral conviction that marriage is or should be 
recognized as the union of one man and one woman, or that 
sexual relations are properly reserved to such a marriage."69 
"Person" was defined to include corporations, whether nonprofit 
or for-profit, 70 essentially obviating the need for litigation like 
Hobby Lobby. And because discrimination was defined so 
broadly, the legislation would essentially have exempted any 
individual from any federal rules or laws that prohibit 
discrimination on the basis of sexual orientation or gender 
identity. 71 
Proponents of F ADA said that it merely codified what the 
First Amendment already requires. 72 But FADA's language 
went beyond the First Amendment's protections. For one thing, 
FADA would have created an exemption from generally 
applicable laws by defining discrimination so broadly. 73 Yet the 
Supreme Court held, in 1990, that there is no religious 
exemption from generally applicable federal laws that do not 
target religious practices in particular.74 Additionally, the First 
Amendment does not provide absolute protection, but allows 
infringements that are narrowly tailored to serve a compelling 
governmental interest. 75 F ADA does not allow for any 
balancing-its protections are absolute.76 Moreover, FADA 
didn't limit protection to those whose objections were religious; 
anyone who objected on moral grounds could assert the 
69. LIBERTY COUNSEL, Fada Trojan Horse (Mar. 23, 2018) https://www.lc.org 
/newsroom/details/032318-fada-trojan-horse [https://perma.cc/XQ4G-QX9U]. 
70. H.R. 2802, 114th Cong. § 6(3) (1st Sess. 2015). 
71. Presumably, the legislation would also exempt any person who penalized a 
straight person for having sex outside of marriage. These kinds of penalties tend to 
fall more heavily on women because of social rules governing women's sexuality and 
also because pregnancy, sometimes a consequence of sex, is visible evidence of sex. 
There is no similar effect for men. See id. 
72. See Press Release, Sen. Mike Lee, Congressional Testimony on the First 
Amendment Defense Act 2 (July 12, 2016) (on file wfth author) (describing the bill as 
"a very narrow and targeted legislative response to ... unanswered questions" about 
the effect of Obergefell on tax exemptions for institutions that do not recognize same 
sex marriages). 
73. Religious Liberty and HR 2802, the First Amendment Defense Act Hearing 
Before the Subcomm. on Oversight and Gov't. Reform, 114th Cong. 126-27 (2016). 
74. Emp't Div., Dep't. of Human Res. v. Smith, 494 U.S. 872, 890 (1990). 
75. Sherbert v. Verner, 374 U.S. 398, 410 (1963). 
76. HERITAGE ACTION FOR AM., First Amendment Defense Act (FADA) FAQs 
(Apr. 21, 2016), https://heritageaction.com/blog/first-amendment-defense-act-fada-
faqs/ [https://perma.cdQ3JJ-MY3N] (pointing this out as a virtue of the proposed 
legislation). 
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exemption. 77 And the scope of the FADA's prohibitions is broad. 
It would have forbidden any tax penalty, including loss of tax-
exempt status, but also denial of any "grant, contract, 
subcontract, cooperative agreement, loan, license, certification, 
accreditation, employment, or other similar position or status."78 
Further, it contained a catch-all prohibition that prohibited 
"otherwise discriminat[ing] against such person."79 Based on 
this language, a faith-based adoption service that refused to 
serve married LGBTQ couples would not lose federal funding. 80 
Similarly a federal supervisor who fired someone for marrying a 
same sex partner--or who fired anyone the supervisor believed 
to have had sex outside of a heterosexual marriage---could not be 
disciplined. 81 
And the protection from discrimination is especially broad, 
going beyond intentional discrimination or disparate treatment. 
That catch-all provision, prohibiting actions that "otherwise 
discriminate," has been interpreted as prohibiting disparate 
impact discrimination:82 neutral practices that would have a 
negative effect on people or organizations that oppose same sex 
marriage. In fact, one of those who testified in favor of the 
legislation suggested that as a point in favor of the bill. 83 
F ADA was framed as protection of religious freedom, but it 
privileged one set of religious views over others and over rights 
of LGBTQ individuals, unmarried couples, and single unmarried 
mothers, as well. Not all religions view same sex marriage as 
inconsistent with their beliefs, but supporters of same sex 
marriage were not protected from penalties. Because FADA's 
one set of beliefs over others and over the rights of others to be 
free from discrimination, the bill raised serious Establishment 
Clause concerns. 
77. Id. 
78. H.R. 2802, 114th Cong. § 3(b)(3) (1st Sess. 2015). 
79. Id. at§ 3(b)(5). 
80. Lawmakers: Faith-Based Adoption Groups Can Refuse Gay Couples, NBC 
NEWS, (Apr. 26, 2017), https://www.nbcnews.com/feature/nbc-out/lawmakers-faith-
based-adoption-groups-can-refuse-gay-couples-n 751266 [https ://perma.cdCQ7T-
PZZT]. 
81. Tara Siegel Bernard, Fired for Being Gay? Protections are Piecemeal, N.Y. 
TIMES (May 31, 2013), https://www.nytimes.com/2013/06/01/your-money/protections-
for-gays-in-workplace-are-piecemeal.html [https://perma.cc/4G4F-USVP]. The 
government agency itself, however, might still be liable for discrimination under 
Title VII. See 42 U.S.C. § 2000e-16 (2012). 
82. Tex. Dep't of Housing & Cmty. Affairs v. Inclusive Cmty. Project, Inc., 135 
S. Ct. 2507, 2525-26 (2015). 
83. H.R. 2802, 114th Cong. § 3 (1st Sess. 2015). 
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State legislatures have seen a wave of proposed bills 
grounded in religious freedom or conscience. One type of 
legislation is in the form of "religious freedom restoration acts" 
or "religious freedom defense acts."84 Like the federal RFRA, 
these statutes protect any religious practices from government-
imposed burdens unless those burdens are narrowly tailored to 
serve compelling governmental interests.85 Unlike RFRA, 
though, a number of these also give private parties a defense in 
civil cases.86 Another type of legislation are first amendment 
defense acts, or "government nondiscrimination acts," which 
focus, like the federal F ADA bill, on objection to same sex 
marriage or on sex-segregated facilities, like bathrooms or locker 
rooms. Both kinds of legislation would greenlight discrimination 
against sexual minorities. 
Indiana was one of the first states to act in the face of the 
trend in state and federal courts recognizing a right to same sex 
marriage, introducing religious freedom legislation while the 
Obergefell case was making its way through the courts. 87 While 
the bill's substantive requirements followed the language of the 
federal RFRA, providing that any government action creating a 
substantial burden on religious practice must be the least 
restrictive means of furthering a compelling government 
interest, 88 it expanded the scope of protection in two important 
ways. First, it expanded the scope of protection to more "people" 
by explicitly including for-profit corporations as protected by the 
act. 89 Second, it expanded the scope of protections to more 
situations by allowing people to claim protections in lawsuits 
84. See 42 U.S.C. 21(b) §§ 2000bb, 2000bb-4 (2012). 
85. Burwell v. Hobby Lobby Stores, 134 S. Ct. 2751, 2759 (2014). 
86. Josh Blackman, Religious Exemptions to Anti-Discrimination Laws Under 
RFRA, L. & LIBERTY (Mar. 13, 2014), http://www.libertylawsite.org 
/2014/03/03/religious-exemptions-to-anti-discrimination-laws-under-rfra/ 
[https://perma.cc/RC6A-GQZQ]. 
87. Monica Davey & Laurie Goodstein, Religion Laws Quickly Fall into Retreat 
in Indiana and Arkansas, N.Y. TIMES (Apr. 2, 2015), 
https://www.nytimes.com/2015/04/03/us/rights-laws-quickly-fall-into-retreat.html 
[https://perma.cc/D6TF-VYBW]. Arizona may actually have been the fust to 
introduce and enact religious freedom provisions like those enacted in Indiana. See 
Ariz. S.B. 1062, 51st Legis. (2014). The legislation was vetoed, however, by Governor 
Jan Brewer. Catherine E. Shoichet & Haliman Abdullah, Arizona Gov. Jan Brewer 
Vetoes Controversial Anti-Gay Bill, SB 1061, CNN (Feb. 26, 2014), 
https://www.cnn.com/2014/02/26/politics/ arizona-brewer-bill/ [https://perrna.cd54ZJ-
WUBC]. 
88. 42 U.S.C. § 2000bb-1 (2012); Hobby Lobby Stores, 134 S. Ct. at 2791; S. Res. 
101, 119th Gen. Assemb., Reg. Sess. § 10 (Ind. 2015). 
89. S. Res. 101, 119th Gen. Assemb., Reg. Sess. § 7 (Ind. 2015). 
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brought by private individuals.90 These provisions, plus the 
timing, implied that unlike the federal RFRA, this Act focused 
on exempting compliance with laws that protected those who 
identify as LGBTQ.91 Bolstering that, some proponents of the 
legislation praised it as a way to protect small companies from 
having to provide services to gay couples getting married.92 
That law passed, but because of pressure from businesses and 
civil rights groups, the law was amended to make clear that it 
did not allow discrimination against LGBTQ individuals. 93 
Nearly identical legislation was passed in Arkansas,94 but it was 
narrowed to mirror the federal RFRA. 95 
At least ten states focused even more directly on resistance 
to any recognition of LGBTQ rights. 96 In Louisiana, legislators 
introduced the Marriage and Conscience Act, which had text 
nearly identical to the F ADA's, although the original language 
was more neutral, protecting people who "actD in accordance 
with a religious belief or moral conviction about the institution 
of marriage."97 The bill was amended to limit its scope to 
convictions "that marriage should be recognized as the union of 
one man and one woman."98 That legislation did not pass, but 
then-Governor Jindal a supporter of the legislation,99 signed an 
90. Id. at§§ 6, 9. 
91. Id. at§§ 7-9. 
92. Davey & Goodstein, supra note 86. 
93. Campbell Robertson & Richard Perez-Pena, Bills on 'Religi,ous Freedom' 
Upset Capitols in Arkansas and Indiana, N.Y. TIMES (Mar. 31, 2015) 
https://www.nytimes.com/2015/04/01/us/religious-freedom-restoration-act-arkansas-
indiana.html [https://perma.cc/XM25-ZQYT]. 
94. H .B. 1228, 90th Gen. Assemb., Reg. Sess. (Ark. 2015); see also Robertson & 
Perez-Pena, supra note 93; Ana Campoy, Arkansas Gov. Signs Narrower Religious-
Liberty Bill After Outcry, WALL STREET JOURNAL (Apr. 2, 2015), 
https ://www.wsj.com/articles/arkansas-la wmakers-pass-narrower-religious-liberty -
bill-after-outcry-1428006065 [https://perma.cc/V9V3-9HAN]. 
95. Robertson & Perez-Pena, supra note 93. 
96. H .B. 707, 2015 Reg. Sess. (La. 2015); S.B. 284, Gen. Assemb., Reg. Sess. (Ga. 
2016); H .R. 2532, 28th Leg. (Haw. 2016); S .B. 0064, 100th Gen. Assemb. (Ill . 2017); 
H.F. 2200, 86th Gen. Assemb. (Iowa. 2016); H.B. 1523, 2016 Reg. Sess. (Miss.); S.B. 
898, 55th Leg., 2nd Sess. (Okla. 2016); H .B. ll07, 91st Leg. Assemb. (S.D. 2016); 
H.B. 773, 2016 Gen. Assemb. (Va.); H.B. 2631, 64th Leg., Reg. Sess. (Wash . 2016). 
97. H .B. 707, 2015 Reg. Sess. § 5245(A) (La.). 
98. LA. STATE LEGIS., HOUSE FLoOR AMENDMENTS, HFAHB707 277-1405, 2015 
Reg. Sess., https:l/www.legis.la.gov/legis NiewDocument.aspx?d=938521 
[https://perma.cc/C7L3-V7U3]; LA. STATE LEGJS., HOUSE COMMITTEE AMENDMENTS, 
HCAHB707 3403-2969, 2015 Reg. Sess., . 
http://www.legis.la.gov/LegisNiew Document. aspx?d=948360. 
99. See Bobby Jindal, I'm Holding Firm Against Gay Marriage, N .Y. TIMES (Apr. 
23, 2015) https://www.nytimes.com/2015/04/23/opinion/bobby-jindal-im-holding-firm-
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executive order that embodied the same limits as the failed 
legislation, although the executive order also provided that the 
religious "principle [should] not be construed to authorize any 
act of discrimination."100 
Other states to propose similar legislation include 
Georgia,101 Hawaii, 102 Illinois, ioa Iowa, 104 Mississippi, 105 
Oklahoma, 106 South Dakota,107 Virginia, 108 and Washington. 109 
Georgia's First Amendment Defense Act mirrored the federal 
F ADA, but lacked the "otherwise discriminate" catchall. 110 It 
also expressly included in the definition of those protected, 
corporations and other commercial entities.m Illinois's 
Religious Freedom Defense Act included the "otherwise 
discriminate" language, included corporations explicitly, and 
provided a defense in any civil or administrative action brought 
by private party.112 Hawaii's and Iowa's proposed legislation 
were more like RFRA, in that they were not focused on 
marriage, but on the concept of religious freedom generally. 113 
against-gay-marriage.html [https://perma.cdQ2LP-S6FT]. 
100. Marriage and Conscience Order, Exec. Order No. BJ 15-8 (La. 2015), 
https://www.doa.la.gov/osr/other/bj15-8.htm; see also Dominic Holden, Gou. Jindal 
Issues Order on Religious Freedom and Same-Sex Marriage, BUZZFEED (May 20, 
2015), https://www.buzzfeed.com/dominicholden/gov-jindal ·issues-order-on• 
religious-freedom-and-same-sex-ma?utm_term=.ofQOYWMl6#.ixg8LwMBX 
[https://perma.cdETM9-PKCP]. 
101. Ga . S.B. 284. 
102. H.R. 2532, 28th Leg. (Haw. 2016). 
103. S.B. 0064, 100th Gen. Assemb. (Ill. 2017); S.B. 2164, 99th Gen. Assembly 
(Ill. 2015). 
104. H .F. 2200, 86th Gen. Assemb. (Iowa. 2016) (providing for a defense to any 
civil action that burdens a person's exercise of religion); S.F. 2171, 86th Gen. 
Assemb. (Iowa 2016) (same). 
105. H .B. 1523, 2016 Reg. Sess. (Miss.). 
106. S.B. 898, 55th Leg., 2nd Sess. (Okla. 2016). 
107. H.B. 1107, 91st Leg. Assemb. (S.D. 2016). 
108. H.B. 773, 2016 Gen. Assemb. (Va.). 
109. H.B. 2631, 64th Leg., Reg. Sess. (Wash. 2016); H.B. 1178, 65th Leg., Reg. 
Sess. (Wash. 2017); H.B. 1217, 65th Leg., Reg. Sess. (Wash. 2017). 
110. Compare H.R. 2802, 114th Cong., 1st Sess. (2015) with S.B. 284, Reg. Sess. 
(Ga. 2016). This Act was passed by the Georgia Senate, Steve Almasy & Dave 
Alsup, Georgia Senate Passes Religious Freedom Bill, CNN (Feb. 20, 2016), 
h ttp:/Jwww .en n.corn/2016/02/19/po Ii tics/georgia-religious-freerlom-bi 11/iurlex. htm I 
[https://perma.cd548H-9VQL], but it did not pass the Georgia House. 
111. Ga. S.B. 284 § 2. 
112. S.B. 0064, 100th Gen. Assemb. §§ 5, 10, 15 (Ill. 201 7). 
113. See H.B. 2532, 28th Leg. (Haw. 2016); H.F. 2200, 86th Gen. Assemb. (Iowa 
2016) (providing for a defense to any civil action that burdens a person's exercise of 
religion); S.F. 2171, 86th Gen. Assemb. (Iowa 2016). 
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However Iowa's went beyond the federal model, explicitly 
defining business entities as "persons" and creating a defense in 
any judicial or administrative proceeding that the person could 
not be liable for any exercise of religion. 114 Oklahoma's proposed 
Religious Freedom Act was substantially similar to this. 115 
The most sweeping type of bill mirrored the federal F ADA, 
and also explicitly protected corporations and other businesses, 
provided for a defense to civil liability in suits brought either by 
the state or other private parties and added an additional 
substantive provision, to protect actions based on a belief that 
''Male (man) or female (woman) refer to an individual's 
immutable biological sex as objectively determined by anatomy 
and genetics at time of birth."116 Proposed legislation in 
Mississippi, 117 South Dakota, 11s Virginia, 119 and Washington 120 
fell into this group. 
All of the legislation in the states so far, other than Indiana 
and Arkansas' RFRAs, has failed to pass except for Mississippi's 
Protecting Freedom of Conscience from Government 
Discrimination Act, one of the most sweeping versions of 
FADA. 121 That bill passed, and the Governor signed it into law 
in April of 2016; it was to go into effect July 1, 2016, but was 
challenged and enjoined before it could go into effect. 122 The 
district court held that the law violated the Establishment 
Clause because it preferred one set of religious tenets over 
others and because the exemption it provided would injure 
people who did not follow those tenets. 123 The case was appealed 
to the Fifth Circuit, which denied a stay, 124 but reversed the 
114. Iowa S.F. 2171 §§ 2-4. 
115. See S.B. 898, 55th Leg., 2nd Sess. (Okla. 2016). 
116. H.B. 1523, 2016 Reg. Sess. (Miss.). 
117. Id. 
118. H.B. 1107, 91st Leg. Assemb. (S.D. 2016). 
119. H.B. 773, 2016 Gen. Assemb. (Va.). This bill was amended by the Virginia 
Senate to apply only to same sex marriages, exempting those empowered to perform 
or provide goods and services to celebrate weddings refuse to do so. Amendment in 
the Nature of a Substitute to H.B. 773, 2016 Gen. Assemb. (Feb. 22, 2016) (Va.). 
120. H.B. 1178, 65th Leg., Reg. Sess. (Wash. 2017); H.B. 1217, 65th Leg., Reg. 
Sess. (Wash. 2017). Interestingly, one of Washington's bills only protected views 
about marriage, defining man and woman in biological terms, but did not protect a 
belief about sex separately. H.B. 2631, 64th Leg., Reg. Sess. (Wash. 2016). 
121. See Miss. H.B. 1523. 
122. Barber v. Bryant, 193 F. Supp. 3d 677, 688, 693, 723 (S.D. Miss. 2016). 
123. Id. at 716-21. 
124. Barber v. Bryant, 833 F.3d 510, 511-12 (5th Cir. 2016) (denying stay 
pending appeal). 
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district court, holding that the plaintiffs lacked standing in the 
case.125 Certiorari was filed, but denied by the Supreme 
Court.126 
IV. CONCLUSION 
To date, Mississippi's law is the only one of its kind on the 
books, and there are no reports of it having been applied in any 
context. Additionally, like for North Carolina's HB2, 127 some 
entities are boycotting travel to the state out of concern for both 
its effects and the anti-LGBTQ views it expresses. 128 For 
example, California, Minnesota, New York, Vermont, and 
Washington have all banned state employee travel to Mississippi 
because of the law.129 But conservative groups are using its 
existence, and the denial of cert, to encourage other states to 
enact similar legislation. 130 
Meanwhile, the right to be free of discrimination on the 
basis of sex, including LGBTQ status, is gaining ground in 
federal courts. The Seventh Circuit en bane in Hively v. Ivy Tech 
Community College held that sexual orientation discrimination 
was sex discrimination under Title VII. 131 The Second Circuit is 
currently considering the same issue en banc, 132 after one judge 
suggested in a concurrence to a different case that it was time 
125. Barber v. Bryant, 860 F.3d 345, 350 (2017). 
126. Campaign for S. Equality v. Bryant, No. 17-642, 2018 WL 311384 (Jan. 7, 
2018). 
127. See CNBC, 'Bathroom bill' to cost North Carolina $3. 76 Billion (Mar. 27, 
2017), https://www.cnbc.com/2017/03/27/bathroom-bill-to-cost-north-carolina-376-
billion.html [https://perma.cc/P54Y-8H9H] . See also H.B. 2, Gen. Assemb., 2nd Sess. 
(N.C. 2016). 
128. See Anita Lee & Justin Mitchell, Supreme Court Says 'No' to LGBT 
Supporters Appealing Mississippi's 'Religious Freedom' Law, SUN HERALD (Jan. 8, 
2018), http://www.sunherald.com/news/local/article 193504 77 4. html 
[https://perma.cc/KQ9U-VVR3] . 
129. Rebecca Beitsch, Supposedly Symbolic, State Travel Bans Have Real Bite, 
PEW CHARITABLE TR. (Aug. 15, 2017), http://www.pewtrusts.org/en/research-and-
analysis/blogs/stateline/2017/08/15/supposedly-symbolic-state-travel-bans-have-real-
bite [https://perma.cc/TN5A-T3W6]. 
130. See e.g. Monica Burke, The Supreme Court Quietly Gives Religious Liberty a 
Big Win, THE HERITAGE FOUND. (Jan. 17, 2018), https://www.heritage.org/religious-
liberty/commentary/the-supreme-court-quietly-gives-religious-Iiberty-big-win 
[https://perma.cc/3DM7-PUCE]. 
131. Hively v. Ivy Tech Cmty. Coll. Of Ind., 853 F.3d 339, 340-41, 351-52 (7th 
Cir. 2017) (en bane). 
132. Zarda v. Altitude Express, 2018 WL 1040820 (2d Cir. 2017) (reh 'g en bane 
grantecl) . 
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for that court to so rule. 133 The Supreme Court was asked to 
take certiorari in an Eleventh Circuit case, Evans v. Georgia 
Regional Hospital, 134 which had held that it was bound by prior 
circuit case law holding that Title VII did not prohibit sexual 
orientation discrimination. 135 The Supreme Court denied cert in 
that case,136 but it is harder than usual to take much meaning 
from that denial. The employer in that case did not participate 
in the case, and in fact responded to the cert petition only after 
the Court directed it to, because, it argued, it had never been 
served with process, and, thus, was not a party to the case.137 
At the same time, litigation is being pursued by entities 
penalized for discrimination against LGBTQ individuals, at least 
in the public accommodations context. The most visible case at 
the moment is Masterpiece Cakeshop, Ltd. v. Colorado Civil 
Rights Commission ,138 which the Supreme Court heard on 
December 5, 201 7 .139 In that case, a baker had refused to 
provide a cake for a same-sex wedding reception, and the 
Colorado Civil Rights Commission found the refusal to be in 
violation of the Colorado Anti-Discrimination Act, which 
prohibits discrimination in public accommodations on the basis 
of sexual orientation. 140 The baker refused on religious grounds 
to provide a wedding cake. 141 The case is a focal point of the 
asserted clash between rights to be free from discrimination on 
the basis of sex, sexual orientation, and gender identity, and 
asserted rights to religious accommodation of conduct consistent 
with religious beliefs .142 
133. Christiansen v. Omnicom Grp., Inc., 852 F .3d 195, 201-04 (2d Cir. 2017) 
(Katzmann, C.J ., concurring). 
134. 850 F.3d 1248 (11th Cir. 2017) . 
135. Id. at 1255. 
136. Evans v. Ga. Reg. Hosp., 138 S. Ct. 557 (2017). 
137. Response to Petition for a Writ of Certiorari, Evans v. Ga. Reg. Hosp. , 138 
S. Ct. 557 (Nov. 9 , 2017), http;//www.scotusblog.com/wp-content/uploads/2017/12 
/2017.11.09-Response-in-l 7-370-Evans-As-Filed.pdf [https://perma.cdHKD7-WQAR] . 
138. Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm'n , 137 S. Ct. 2290 
(2017). 
139. Transcript of Oral Argument, Masterpiece Cakeshop Ltd., v . Colo. Civil 
Rights Comm'n , (2017) (No. 16-111) [hereinafter "Oral Argument"]. 
140. Masterpiece Cakeshop, Ltd v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 
1723 (2018). 
141. Id. at 276. The baker did offer to provide "any other baked goods." Id. 
142. A great summary of these arguments can be found in the ScotusBlog 
symposium on the case. SCOTUSBLOG, Special Feature: Summer symposium on 
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, 
http;//www.scotusblog.com/category/special-features/summer-symposium-on-
masterpiece-cakeshop-ltd-v-colorado-civil-rights-commission/ [https://perma.cc/7VYV-
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There is pressure, as well, to look to RFRA to create a new 
free-standing defense under Title VII for employers who 
discriminate because of religious beliefs. For example, in 2016, 
the District Court for the Eastern District of Michigan held that 
discrimination on the basis of gender identity violated Title VII, 
but that RFRA barred the EEOC from enforcing Title VII if the 
employer's action was motivated by religious beliefs. 143 And at 
least one law review article has argued that RFRA provides a 
defense in any civil action.144 
This tension will only continue. Those protesting that their 
religion gives them the right to opt out of anti-discrimination 
laws will continue to argue that civil rights statutes create a 
clash of rights. They will appeal to the First Amendment to 
break what looks like a clash of equal rights, arguing that it 
requires that statutory civil rights protections give way. We 
should be troubled, though, that this argument obscures the fact 
that a majority of Americans identify with the religious beliefs 
that activists say are under attack. Courts should tread 
carefully to protect minority interests from this weaponizing of 
the First Amendment by an empowered majority. 
LAHR] (last visited Jan. 9, 2019). 
143. EEOC v. R.G. & G.R. Harris Funeral Homes, Inc., 201 F. Supp. 3d 837, 480-
41 (E.D. Mich. 2016). That case is currently on appeal in the Sixth Circuit. EEOC v. 
R.G. & G.R. Harris Funeral Homes, Inc., 2017 WL 2533592 (C.A.6 2017) No. 16-
2424. 
144. Shruti Chaganit, Why the Religious Freedom Restoration Act Provides a 
Defense in Suits by Private Plaintiffs, 99 VA. L. REV. 343, 343-47 (2013). 
